Abstract: The rules on the conclusion of contracts are at the core of contract law. This article aims not only to describe these rules contained in Book II of the academic Draft Common Frame of Reference (DCFR 1 ) but also to illustrate the underlying values and policies. The DCFR severely restricts contractual freedom and pursues distributive aims. Unfortunately, it is certainly inefficient and often even impossible to achieve the latter goal through private law. The DCFR's provisions on non-discrimination, withdrawal rights as well as on contractual fairness in particular are critically examined against this background. These provisions address important problems, but they are not based on a convincing private law theory. The article suggests various improvements of the DCFR's rules to take party autonomy, and hence efficiency, more seriously.
The conclusion of contracts is prima facie regulated by rather 'technical' mechanisms. They comprise rules concerning the communication of contractual statements, the validity and interpretation of these statements as well as representation through agency. There are of course such technical rules in Book II of the DCFR. However, these have been supplemented by the Acquis Principles (ACQP) 2 dealing with consumer protection. Most of the latter provisions go far beyond the simple mechanics of contract formation by making (or requiring a court to make) strong judgments on contractual fairness. They include not only extensive withdrawal rights, but particularly rules on non-discrimination and on a general fairness control of contracts. It is at least doubtful whether these rules are supported by persuasive lawmaking policies and whether they should be part of a private law codification or a body of private law rules.
The following article will critically examine the provisions regarding the conclusion of contracts in the academic DCFR. The DCFR's authors have provided an academic draft. I therefore take the liberty of criticising the draft as such. At the heart of my considerations lies the search for better law -not political utility, usability or feasibility. My main criticism is directed to the unreflective incorporation of the ACQP into the DCFR.
3 Information duties I leave out, as they have been extensively examined elsewhere. 4 After a brief overview of the content of Book II (I), I will discuss the defi- nition of a contract offered by the DCFR (II). Subsequently, a couple of distinctive features of the rules on contract formation will be examined (III). The article then aims at identifying the general spirit underlying Book II of the DCFR (IV) and seeks to establish how efficiency and distributive justice are related to each other in the realm of private law (V). On this basis, the rules of the DCFR relating to non-discrimination, withdrawal rights and the issue of the fairness of contracts will be examined (VI -VIII). The article concludes with a summary of its principal findings (IX).
I. Content of Book II
Book II is divided into nine chapters. Chapter 1 contains general provisions, Chapter 2 rules on non-discrimination, whereas marketing and pre-contractual duties are stipulated in Chapter 3. Chapter 4 covers the formation of a contract, whilst Chapter 5 identifies and sets out rights of withdrawal. Chapter 6 deals with representation, followed by grounds of invalidity (Chapter 7) and rules regarding the interpretation of contractual provisions (Chapter 8).
Finally, Chapter 9 examines the contents and effects of contracts.
Book II contains various general provisions covering juridical acts, which from a German perspective would be allocated to the General Part ('Allgemeiner Teil') of a civil code. Although Book I of the academic DCFR also contains six general provisions, these deal with rather heterogeneous questions: they concern a wide scope of matters ranging from the DCFR rules' intended scope of application to their interpretation and further development as well as to the definitions in Appendix 1 and the provisions in Appendix 2 regarding computation of time and the meaning of 'signature' and similar expressions.
The main subject matter of Book II is contracts and other juridical acts, whilst Book III deals with obligations and corresponding rights. The duties contained therein not only comprise contractual, but also non-contractual duties. Book III thus very much resembles the general part of a law of obligations as it can be found, for example, in the German Civil Code ('Schuldrecht Allgemeiner Teil').
When analysing the structure of Book II, it is striking that the grounds of invalidity (Chapter 7) are dealt with prior to the provisions concerning interpretation (Chapter 8). This is not logical. Before asking whether a contract is invalid for infringing fundamental principles (Article II.-7:301) or mandatory rules (Article II.-7:302), its precise content must have been established. Therefore, the order of Chapters 7 and 8 ought to be reversed.
II. The Concept of a Contract in the DCFR
At the very beginning of Book II, Article II. 1  2  3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 hand, there are a few special provisions which suggest that the provisions in this Book are limited to contracts governing rights in personam. For example, Article II.-7:212(3) setting out the effects of avoidance on the title to property refers to the provisions governing the transfer of property. Similarly, Article II.-7:303(2) states that in the case of contractual invalidity as a consequence of an infringement of fundamental principles or mandatory rules, the provisions relating to transfer of property apply. Hence, if Book II is intended to govern only contracts on rights in personam, this ought to be clarified in Article II.-1:101. The acquisition and loss of title to property would then come under a separate set of rules. Such provisions are not yet available, but are to be included in the final draft of the academic DCFR, as far as movables are concerned (Books VIII-X). 5 Apparently, acquisition and loss of title to property under these provisions shall, in principle, depend on the validity of the contract governing the rights in personam. In that case, various exceptions to that principle are to be stipulated individually.
III. Particularities of Contract Formation
The DCFR provisions relating to contract formation in a more technical sense are to be found in Chapter 4 of Book II. These rules partially conform to the corresponding rules in existing civil codes such as the German BGB, but differ in some instances as well. In the following, I would like to elaborate on three of these differences: the legal treatment of an invitation to treat, the revocation of an offer and the receipt of an offer.
The Treatment of an Invitation to Treat
In German law, the public offer of a person to sell goods or render services at a certain price (textbook example: shop display) is not considered a binding offer according to Section 145 BGB but merely an invitation to treat. 6 The issue is dealt with similarly by Article 14(2) CISG. Behind this rule lies the belief that it most closely reflects the interests of the parties involved. Perhaps the vendor's stock capacity does not allow for selling to every customer willing to buy. He may not even be willing to sell to every interested customer, especially when the vendee's creditworthiness is relevant for the transaction. Moreover, in the case of special offers it might not be in the vendor's American jurisdictions.
8 According to this rule, an offer has been validly accepted once the acceptance has been posted; it does not need to be received by the offeror. Correspondingly, as soon as the acceptance has been posted (and hence, after conclusion of the contract), revocation is no longer possible. Article II.-4:202(1) limits the mailbox rule to the aforementioned case. An offer is revocable until the acceptance has been posted. The contract, however, is concluded only when the acceptance reaches the offeror (Article II.-4:205(1)).
Considering the advantages and disadvantages of Article II.-402(1), the application of the mailbox rule seems justifiable. It provides an incentive for the offeree to decide quickly and therefore has an -economically beneficial -acceleration effect. In this respect, it is comparable to Section 147 para 2 BGB, but does not create legal uncertainty for the offeree, as he can conclude the contract by acceptance (whereas, according to Section 147 para 2 BGB an offer can only be accepted within a period of time 'in which the offeror, under normal circumstances, may reasonably expect to receive an acceptance.'). Article II.-4:202(3) contains appropriate limitations to revocability giving effect to the offeree's reasonable interests.
However, it should be recognised that the offeree may already have devoted resources to examine the offer prior to receiving the revocation, whereas the offeror has no way of knowing whether the offeree has already posted his acceptance (with the effect of the offer becoming irrevocable). In addition, the offeror may protect himself by including a revocability clause into the offer (in which case Article II.-4:202(1) is preempted). The decision made by the drafters of the DCFR to employ the mailbox rule in Article II.-4:202(1) may therefore be considered a compromise, justifiable in the light of the positive effects described above.
Receipt of an Acceptance
A final interesting feature of the DCFR's rules on contract formation regards the point in time at which a notice (in particular an acceptance) is received (among parties absent). In the German BGB, for example, Section 130 para 1 sentence 1 is interpreted as stating that receipt does not only require actual entrance into the addressee's physical sphere but also that, at that time, he can reasonably be expected to have taken notice.
9 For instance, an acceptance posted into a company's mailbox on Friday evening is considered to 3 4 5 6 7 8 9 10 11 12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 have been received no earlier than Monday morning. Article II.-4:205(1), however, stipulates that a contract is concluded at the point when the acceptance reaches the offeror. Again, this has an economically beneficial acceleration effect. The DCFR's rule can be justified by arguing that the offeror should organise his sphere in a way so as to enable prompt processing of incoming messages.
Apart from the provisions in the DCFR on contract formation discussed here, there are further rules on this rather technical subject matter. However, they seem to be of no particular importance and therefore shall not further be examined at this point. More important are the general characteristics of Book II, its 'spirit of the law', as well as the values and fundamental principles from which they can be derived. This focuses attention on a problem which will be discussed in the following, ie the DCFR's attempt to reach distributive justice by private law rules.
IV. Characteristic Features of Book II
Book II is characterised by two predominant features, which are reflected in various provisions contained therein and which pervade the entire DCFR: the erosion of party autonomy and the expansion of judicial power. 
Erosion of Party Autonomy
Party autonomy is a fundamental principle not only of contract law, but of private law generally. It is the embodiment of a liberal conception of private law and ensures at the same time that resources are allocated efficiently. The DCFR's drafters acknowledge that 'freedom, in particular freedom of contract' is a principle which ought to be preserved and protected.
11 However, this principle is only one among many others and an appreciation of party autonomy is only paid lip service, 12 as many provisions of Book II demonstrate: parties to a contract are bound by general customary rules (Article II.-1:104(2)); the question whether parts of a contract remain in effect when other parts are invalid or ineffective is determined by an objective standard (Article II.-1:109); the principle of freedom of contract is limited by various non-discrimination rules (Article II.-2:101 et seq -see VI below); detailed pre-contractual information duties are imposed on both parties (Ar- (2)); an invitation to treat is -as elaborated on above -sometimes conceived as being an offer (Article II.-4:201(3)); contracts can be avoided if one party has exploited the other party's lack of negotiation skills to gain an unfair advantage (Article II.-7:207(1)); contracts are void if they infringe fundamental principles of the Member States' jurisdictions (Article II.-7:301(a));
13 'unjust' contractual clauses are subject to judicial scrutiny, in the case of b2c-contracts possibly even when they have been negotiated individually (Article II.-9:401et seqsee below VIII).
Some of the rules listed above may be more 'threatening' to party autonomy than others, whilst some may at least partially be justifiable also on a basis of a liberal conception of private law. It is the sheer number of provisions restricting contractual freedom that is most troublesome. This impression is reinforced by the fact that even the provision entitled 'Party autonomy', Article II.-1:102(1), curtails party autonomy from the outset, as the principle is subject to the rules on good faith and fair dealing.
The fact that Article II.-1:102(2) enables parties to a contract to depart from any of the following rules thereto does not do much to strengthen the principle of party autonomy. Parties can (obviously) only make use of this provision 'except as otherwise provided', which clearly means: mandatory provisions cannot be excluded. What actually counts as mandatory law needs to be determined by interpretation if not otherwise specified. Of the provisions mentioned above, only Article II.-1:104(2) and perhaps Article II.-1:109 are non-mandatory. Furthermore, the possibility of contracting around trade usages (Article II.-1:104(2)) does not help in individual cases in which such usages have already been influential in the pre-contractual stage, as in cases in which it is disputed whether a contract has been formed in the first place.
Expansion of Judicial Power
The second predominant characteristic of Book II (and of the DCFR in general) is an expansion of the power of those who ultimately would have to apply the Book's rules, ie the judges. This characteristic is reflected in a mul- 13 The scope of this provision depends on whether not only EC-wide acknowledged principles can lead to the invalidity of a contract but also those originating (merely) in single Member States' jurisdictions. (2) and (3)), determine the consequences of violation of mandatory law (Article II.-7:302(2) and (3)) as well as imply an additional term to provide for a matter which the parties have not foreseen or provided for (Article II.-9:101(2)).
Whether judicial power is problematic with respect to legal certainty and foreseeability depends on how much 'binding force' is exerted by a common legal culture and methodology in individual cases. Considering that there is a vast range of legal traditions with regard to both substance and methodology in the EU's Member States, and keeping in mind the DCFR's pluralistic and heterogeneous value basis, 15 one is easily placed in doubt. There is a risk that private transactions would be moulded by those who apply the DCFR rules and implement their individual and special conceptions of fairness and justice.
Why is it that the academic DCFR regards the preservation of party autonomy as being one aim among many others whilst issuing a carte blanche to courts allowing them to shape the law, and hence private transactions, almost at their will? It is possible that the drafters of the DCFR have been led by the idea that private law provisions shall and will serve a multitude of different aims, if necessary also with the help of court rulings. Among these other aims is, in particular, distributive justice. 
V. Efficiency and Distributive Justice
In this context, the introduction to the academic DCFR comes to the point quite straightforwardly. Of the many central aims and values underlying the DCFR, justice, solidarity and social responsibility are named first. 16 As to justice it says: 'The DCFR is less concerned with issues of 'distributive justice', but sometimes distributive or 'welfarist' concerns may also be reflected in the DCFR …'.
17 According to its drafters, the DCFR is primarily aimed at corrective justice (in the Aristotelian sense), however not without 'at times' also trying to achieve distributive justice as well. One may ask whether the latter objective is indeed aimed at only 'at times' -my impression is rather that distributive justice is an overall aim pursued quite systematically. Be that as it may: it would have been better for the DCFR to not even try to achieve distributive purposes by the means of private law. On the one hand, redistribution by private law is always less efficient than redistribution by social and tax law, while on the other hand it is virtually impossible to attain when it comes to contract law. 
Inefficiency of Redistribution by Private Law
Redistributive measures always come with a loss of value due to the distortion of the comparative appeal of work and leisure. An income tax lowers the costs of leisure (lower opportunity costs) and increases the costs of workyou work less if, for every Euro earned, you take home only 60 Cents (instead of the one Euro). In this respect, redistribution always leads to a loss of efficiency: the beneficiary gets less than was taken from the burdened party. To put it metaphorically: the water is carried in a bucket, but the bucket has holes and water is lost on the way. This loss of efficiency is significant. For the US, eg, it is estimated at 25 percent of the total redistribution volume.
19
Aiming for the same volume of redistribution as through taxation by private law rules will lead to the same loss of efficiency as described above. However, typically there is an additional loss of efficiency. When trying to use the rules of private law to establish distributive justice, those rules will regularly not For example, if the wealth of the injuring party were taken into account when determining the amount of compensation due in a tort case ('wealth surcharge'), this would create the same type of inefficiency as a redistributive tax. In addition, however, 'rich' tortfeasors would be led to apply higher standards of precaution than would be economically justified. Redistribution by private law is therefore always less efficient than redistribution by social and tax law.
Impossibility of Redistribution by Contract Law
Another problem is that redistribution cannot, or at least cannot systematically, be established by contract law. If, for example, compulsory obligations are imposed on a provider of goods or services, they will lead to higher costs. These costs will invariably be reflected in the price of certain goods and services and will therefore be paid by those who were originally supposed to benefit from the compulsory terms. Think, for instance, of a legally required standard of equipment for rented housing the purpose of which is to satisfy tenants. Measuring the welfare of all parties involved by both consumers' and producers' surplus shows that only in quite extraordinary cases higher costs (by mandatory legal provisions) lead to an increase in total consumers' and a decrease in total producers' surplus. A low elasticity of supply as opposed to a high elasticity of demand in the marginal area is required to obtain such a result. 21 Except for these extraordinary circumstances, the intended beneficiary always has to pay for the 'legal benefaction' which was supposed to be 'free of charge' for him.
Even if a redistribution of rents in favour of certain beneficiaries is possible in single instances, it is impossible to realise it in a systematic way. Contrary to public transfer payments, not all people in need are being helped. The benefit depends on an accidental event, namely the conclusion of a particular contract. Not every intended beneficiary of redistribution will, for example, rent an apartment. Moreover, the position of a particular party to a contract, for example as a consumer, tenant etc, is insufficient evidence for social need-
Bereitgestellt von | Universitaetsbibliothek der LMU Muenchen Angemeldet Heruntergeladen am | 04.11.15 09:47 iness. It may be that tenants of apartments tend to be needy -but this does not apply to all of them. A rule of private law requiring a mandatory standard of equipment for housing would equally benefit very wealthy tenants. Systematic redistribution is thereby impossible.
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In any case, one has to keep in mind that attempts at redistribution by rules of private law will almost always lead to increases in costs and that marginal consumers (the 'poorest of the poor') will thereby disappear from the market (they simply cannot afford the 'legally enhanced' product any longer and are 'priced out' of the market). Furthermore, this leads to a cross-subsidisation between particular beneficiaries (usually consumers): the consumers whose personal benefit by the 'legally enhanced' product is comparatively low pay for the higher benefit of those who have more use for the enhancement. Therefore, there is good reason to conclude that redistribution is not a reasonable aim of legal policies in contract law. The opposite, however, is true for a conception of private law which aims directly at establishing party autonomy to the fullest extent possible and, thereby, at an efficient allocation of resources as well. Economic efficiency is a reasonable objective of policymaking in the field of private law. The primacy of this objective does not imply that there should not be any mandatory rules at all. Quite to the contrary: economic theory has a lot to say with respect to justifying mandatory legal rules. However, the DCFR's model rules of Book II do not reflect economic thinking at all. I should like to elaborate this now with respect to the rules on non-discrimination, withdrawal rights and contractual fairness.
VI. Rules on Non-Discrimination
The DCFR's rules on non-discrimination (Article II.-2:101 et seq) in particular illustrate clearly the counterproductive effects that occur when social or distributive aims are pursued by mandatory rules on contracts. Article II.-2:101 accords every person a right against discrimination on the grounds of sex, ethnic or racial origin, in relation to a contract or other juridical act the object of which is to provide access to, or supply, goods or services which are available to the public. Violating this right leads, according to Article II.-2:104(1), to liability for damage on the side of the violator and -by reference to Chapter 3 of Book III -where applicable also to an obligation to contract second clause of this provision contains the remarkable statement: '…the dissuasive effect of remedies may be taken into account.' This means, plainly speaking, that the court ruling on such a case shall be allowed to decide on punitive damages in order for the desired deterrent effect to be achieved.
Contrary to the drafters' view, these rules will largely fail to prevent or at least reduce discrimination based on the grounds mentioned. Their immediate effect is that persons or institutions who -for whichever reasons -want to discriminate will be looking for unsuspicious 'alternative grounds' to reach their goal otherwise. Someone who does not want to hire non-white employees, for example, will place special emphasis on schools and universities a candidate has visited, etc. Moreover, Article II.-2:103 allows discrimination by way of exception, if it is justified by a legitimate aim and the means used are both appropriate and necessary. The potential for disagreement on such issues is obvious. Imagine an elderly woman who, on principle, lets a room only to younger women simply because she finds their company pleasant. Would this be a justified discrimination by a potential lessor according to the said article? All in all, the effects described above lead to higher transaction costs (search for unsuspicious 'alternative grounds', conflicts regarding the legitimacy of a goal and the proportionality of the means, etc). According to simple laws of microeconomics, this has a series of counterproductive results: the prices for goods and services offered on the affected markets will rise, the amount in demand will decline, and above all, marginal demanders (typically those with the lowest purchasing power and therefore from a social perspective those most in need of protection) are 'priced out' of the marketthey cannot afford the desired good or the needed service at the new market price any more. This result certainly does not correspond with the purpose of Article II.-2:101 et seq.
In order to prevent misunderstandings: this is not about the question whether discrimination on the grounds stated in Article II-2:101 (or others) should be politically disapproved of or not. The issue at stake is rather the less controversial question whether rules of private law are an efficient protective mechanism against discrimination. They are not: they have counterproductive effects, particularly by squeezing out of the market those people or groups of people who are most in need of protection. In order to reduce undesirable discrimination in the field of private law effectively, one should choose an approach that does not influence the process of price formation in markets. A sensible approach would improve the situation of minorities by a bundle of measures. This bundle can and should contain, above all, measures that promote education, but also direct allowances such as social transfer payments. These measures would support beneficiaries in their role as market participants while at the same time reducing the risk of dis -3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 crimination by others by making it economically (even) less reasonable. The opportunity costs of discrimination would rise.
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VII. Rights of Withdrawal
The belief in (allegedly efficient) protective mechanisms on behalf of 'weak' parties can be observed not only in the rules on non-discrimination. The extensive withdrawal rights in Chapter 5 of Book II (Article II.-5:101 et seq) also reflect a lack of grounding. Given that the drafters have not sufficiently realised the purpose and effectiveness of rights of withdrawal, their proposals suffer from fundamental flaws.
Purpose and Effectiveness of Rights of Withdrawal
The purpose of rights of withdrawal is to prevent the conclusion of contracts which are not conforming with the parties' preferences and thus inefficient.
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The conclusion of such contracts can be due to both exogenous and endogenous disturbances in the parties' decision-making process. With regard to exogenous disturbances, it must be carefully examined under which conditions and circumstances someone can be held to acquire goods or services he has no reasonable use for, at least not at the price agreed upon. This will be the case particularly in situations when someone is taken entirely by surprise (eg in doorstep transactions). It is harder to argue that the same is true for long-distance transactions. It is usually suggested that a right of withdrawal in such cases is justified based on the fact that the buyer has no opportunity to examine the purchased goods in advance.
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This consideration, however, does not justify a general right of withdrawal from long-distance transactions. It is plausible merely for certain goods, insofar as their quality can indeed be examined only upon receiving them. The case is different for standardised goods (eg pens of a certain brand) or goods whose quality cannot be conclusively determined even when purchasing 24 This is only seemingly at odds with G. Becker, The Economics of Discrimination (2 nd ed, Chicago: University of Chicago Press, 1971) 110 et seq, according to whom discrimination against the nonwhite population and their education are positively related. The explanation provided therefore ('Whites in lower occupations may greatly discriminate against them because they have a relatively large amount of authority and decision-making powers', ibidem at 155) was time-dependent (applicable to the US in the 40 s and 50 s of the last century) and is now out-dated. 25 them in a shop, since it shows only in the course of being used (eg software programmes).
Even more difficulties than with exogenous disturbances in the process of preference formation arise when assessing the legitimacy of rights of withdrawal based on endogenous effects. At first sight, a right of withdrawal seems to be justified in the case of particularly problematic (complex) contracts, as it is to be expected that a considerable amount of time and effort are needed in order to figure out whether the benefits of such a contract outweigh its costs. However, this can well be done prior to the conclusion of a contract, ie before 'walking into a trap'. Besides, it is extremely difficult to draw up a sufficiently clear typology of such complex contracts by which they can be distinguished from others, which do not come with a right of withdrawal. A withdrawal right based on endogenous disturbances in the decision-making process for all complex contracts eventually leads into general legal paternalism.
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The problem is not only that it is difficult to precisely define legal situations in which there are good reasons for granting a right of withdrawal, since someone has entered into an inefficient contract (not conforming with his preferences). In addition, it is questionable how effectively rights of withdrawal serve as protective measures. In practice, only about one to six percent of existing rights of withdrawal are actually exercised. 28 There are various reasons for this: it might be the case that the contracts concluded are mostly efficient, which is why there is no economic incentive to withdraw. However, it might also be that other disturbances in the process of rational decisionmaking lead to the omission of a withdrawal, even though a contract is inefficient. 29 Findings in the field of cognitive psychology show that we irrationally overrate goods we possess compared to those we do not possess ('endowment effect'). This may result in the situation that we are reluctant to return a certain good, even though we did not actually want to purchase it at the price agreed upon. Moreover, there is sufficient empirical evidence that we try to reduce cognitive dissonances. Having just purchased a good, we do not want to have to revise our decision immediately afterwards (and thereby act inconsistently with our own prior behaviour). In the light of these effects, it should be considered whether other instruments might be more effective in protecting from contracts not conforming to our preferences than rights of withdrawal. Instead of withdrawal, which requires a certain activity of the entitled party in order to terminate the unwanted contract, one could think of, for instance, the requirement of a 'confirmation of a contract': a contract would become ultimately effective only if confirmed by the beneficiary of the legal rule within the course of a certain period of time and in a certain form.
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To conclude: rights of withdrawal as protective measures against contracts not conforming to a party's preferences are sensible only in clearly defined situations. In addition, their effectiveness as protective measures is doubtful. This should be reason enough to consider alternatives.
Rights of Withdrawal in the DCFR
The conception of rights of withdrawal in the DCFR, however, does not take these findings into account. After a series of rules on the exercise and the effects of a right of withdrawal (Article II.-5:101 et seq), Article II.-5:201 and Article II.-5:202 establish two 'particular rights of withdrawal'. According to them, a consumer can withdraw from any contract related to a b2c-transaction if he has given his consent to the contract away from the business premises (Article II.-5:201(1)). Moreover, the consumer in a b2c-transaction has a right of withdrawal from all timeshare contracts on immovable property (Article II.-5:202(1)).
As discussed above, the fact that a consumer's consent to a contract was given away from the business premises of the other party is an inadequate criterion for identifying situations in which inefficient contracts, ie contracts not conforming to the consumer's preferences, are typically concluded. The only argument to support such position is the consideration that away from business premises one allegedly does not expect to be drawn into negotiations potentially leading to a contract. 31 While this may be true occasionally, it certainly is not true generally. Moreover, the really important question is where more intensive manipulation is to be expected. There is no doubt that manipulative sales practices are exercised also on business premises. Further, someone who is not exposed to the 'sales machinery' installed on such premises and is also 30 See Eidenmüller, n 29 above, 222. 31 Møgelvang-Hansen / E. Terryn / R. Schulze, in Research Group on the Existing EC Private Law (Acquis Group), n 2 above, Art 5:201 margin no 3 . 3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 able to escape from any 'treatment' quickly should more likely come to a rational decision than he who finds himself under the influence of manipulative sales practices in a shop.
Thus, there is no reason for a general right of withdrawal for contracts to which a consumer has consented away from business premises. The drafters of the DCFR eventually acknowledge this, as they are compelled to restrict the general rule of a right of withdrawal in Article II.-5:201(1) by an extensive series of exceptions in Article II.-5:201(2) to (4). However, this list is unconvincing as well. Why, for example, should it be impossible to withdraw from an order of canned goods by phone (Article II.-5:201(2)(d)), whereas the same would be possible regarding the order of a pen concluded via the internet? Why should there be no right of withdrawal from the order of a scientific journal by phone (Article II.-5:201(3)(e)), but one from the online order of a book? Overall, the distinctions regarding rights of withdrawal are not convincing.
The same criticism is to be levelled against Article II.-5:202 granting a right of withdrawal for timeshare contracts. As discussed above, the complexity of a contract as evidence of endogenous disturbances in the decision-making process cannot sensibly serve as a criterion for the legitimacy of a right of withdrawal. In addition, it is unclear why of all things only timeshare contracts should justify a right of withdrawal. Such contracts seem to be a rather bad example. In most cases the purchaser of such a right realises existing problems only when first using the property. The withdrawal period of Article II.-5:103, however, has ended by then.
In light of these considerations, a fundamental revision of the rules on rights of withdrawal in Chapter 5 is highly recommended. A (radical) solution could be to let the market practice regarding the conclusion of contracts decide on the efficiency of rights of withdrawal. Technically, this could be done by changing Article II.-5:101 et seq into non-mandatory provisions (for now, they are mandatory, cf Article II.-5:101 (2) These will certainly be cases in which the benefit of granting such a right is, for the business, higher than the costs it causes. One cannot expect a similar voluntary right of withdrawal to be granted, for example, in doorstep selling. In case of genuine exogenous disturbances of preferences, the general practice of concluding contracts cannot be relied upon as far as efficiency is concerned. The result, rather, is a market failure.
Therefore, a revision of Chapter 5 should retain the mandatory character of rights of withdrawal. The prerequisites for a withdrawal, however, must be defined more narrowly and precisely in order to identify situations in which it is very likely that exogenous or endogenous disturbances in the decisionmaking process lead to inefficient contracts. Apart from that, the mechanisms of 'rights of withdrawal' must be reconsidered. For the reasons discussed above, it might be worth substituting 'rights of withdrawal' by 'obligations to confirm' as prerequisites for the validity of those (few) contracts for which a 'right of withdrawal' is justified.
VIII. Rules on Contractual Fairness
Various causes may lead to the conclusion of inefficient contracts. One of them is the exogenous or endogenous disturbance of preferences at the time of conclusion discussed above. Yet inefficiencies may also result from the fact that certain parts or terms of a contract are readily (without scrutiny) accepted by one party and thus lie beyond the ambit of market control. This problem notoriously arises with regard to standard terms. There seems to be consensus by now that inappropriate terms are not the result of greater bargaining power of the party using this instrument in negotiations. Otherwise it would be hard to explain why a substantive restriction might be sensible even in b2b-relations, that is to the benefit of a business that at first sight seems to be the stronger party. Inadequate contractual clauses result rather from the 'rational ignorance' of the other party for whom it is not worth checking the legal 'quality' of certain terms and make his decision depend on it. Conversely, there is no incentive for the party supplying the terms of a contract to offer terms of high 'quality' -as the price the other party is willing to pay does thereby not increase. This may lead to a 'Market for Lemons', ie: the lowest 'quality of terms ' will prevail. 33 www.mediamarkt.de/service/; http://www.karstadt.de/kategorieAnzeigen.do?kid= 879018 (last visited 17 November 2008). 33 The negative impact of asymmetrical information on the functioning of markets was discussed for the first time in depth by G. Akerlof, 'The Market for "Lemons": Quality Uncertainty and the Market Mechanism ' (1970) 
Terms not Individually Negotiated
The DCFR offers a very wide concept of 'not individually negotiated' terms. Article II.-9:403(1) states that a term supplied by one party is not individually negotiated if the other party '…has not been able to influence its content, in particular because it has been drafted in advance, whether or not as part of standard terms.' 34 This rule is followed by a rule on the burden of proof in Article II.-9:403(4), according to which the business in a b2c-contract bears the burden of proving that a term supplied by the business has been individually negotiated. Taken together, these two rules imply that terms supplied by a business which were not altered in the negotiation process would practically always be considered to be not individually negotiated.
However, this is a deficient view on negotiations as such, which does not correspond to the logic of the control of standard terms described above. The point is not whether a certain term was altered or not. The crucial point is, rather, whether a term was relevant for the process of 'give and take', even if it remained unchanged in the end. In the bargaining process it is common for one party to accept a certain term (thus to grant a concession) in order to be granted a concession from the other side in return. A consumer may, for example, consciously 'pass over' a term containing a restriction of liability when negotiating a contract with a business, since he will thereby be able to purchase the desired goods -after the negotiations -at a lower price in exchange. In this case, there is no 'rational ignorance' regarding the term concerned, and a substantive review of terms would be unjustified. The articles of the DCFR cited above should take this into account. They should stipulate that a term is not individually negotiated only if it was not even potentially subject to negotiation and thus was of no relevance for the balance of particular contractual obligations, performances and risks assumed in the negotiation process. If a standard term supplied by a business survived the negotiation process unchanged in a b2c-transaction, the burden of proving the gemeinen Geschäftsbedingungen (AGB-Gesetz)', in M. Neumann (ed), Ansprüche, Eigentums-und Verfügungsrechte -Schriften des Vereins für Socialpolitik (Berlin: Duncker & Humblot, 1984) 18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 individual negotiation of the term in the sense just described should be put on the business.
Scrutiny of Individually Negotiated Terms
The biggest problem with Article II.-9:401 et seq, however, is to be found elsewhere. Article II.-9:404 prescribes a fairness check for b2c-contracts possibly even for terms that were individually negotiated. The square brackets in the text show that a decision on this matter has not yet been made, but is to be expected for the final version of the DCFR. In the event that a fairness check should be available even for individually negotiated terms, the long list of (refutably) presumed unfair terms in Article II.-9:411 would be applicable as well in this context. Indeed, there is no good reason for a general fairness check of individually negotiated terms. Such control would significantly curtail if not practically eliminate party autonomy in b2c-relations. Every contract by a consumer would be open to comprehensive and substantive judicial examination. In addition, the DCFR -as illustrated above -contains a series of other rules which erode party autonomy and introduce substantive elements of fairness control into private law. The courts, for example, would already have the opportunity to intervene based on a party's lack of experience in negotiating (Article II.-7:207); apart from that, the entirety of mandatory laws on consumer protection would, of course, continue to apply. All these existing and questionable protective measures would be made superfluous if Article II.-9:404 should indeed allow a fairness check of individually negotiated terms. Hope remains that this plan will be abandoned.
Splitting up the Fairness Check
Article II.-9:404 to II.-9:406 establish three different kinds of fairness checks for b2c-, c2c-, and b2b-contracts respectively. Regarding b2c-contracts the test is whether a term '…significantly disadvantages the consumer, contrary to good faith and fair dealing.' A similar standard shall apply to c2c-contracts. The criteria for potential unfairness in b2b-contracts, however, are met when a term '… grossly deviates from good commercial practice, contrary to good faith and fair dealing.' This splitting of the fairness check, depending on whether a consumer is disadvantaged or not, is unfortunate. 8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 risks. It would be better (and simpler) if the DCFR had confined itself to determine that not individually negotiated terms which inappropriately disadvantage the other party are unfair and thus in any case not binding on the disadvantaged party (on the effects of unfair terms cf Article II.-9:409).
IX. Summary
Book II of the academic DCFR goes far beyond technical rules on the formation of a contract. It is characterised by several sets of provisions which severely restrict the parties' contractual freedom and thereby erode party autonomy. The most important results of the above analysis can be summarised as follows:
1. The definition of a contract in Book II is dispensable. However, the scope of the rules proposed in the Book should be clarified. In particular, it must be specified whether the rules apply to contracts in rem (if such contracts are recognised at all).
2. The DCFR rules on the formation of a contract depart from existing European codes such as the German BGB in some respects. These modifications are in part well justified and in this sense a progress.
3. Apart from these rather technical rules, Book II is essentially characterised by an erosion of party autonomy and an expansion of judicial power regarding the examination of contracts.
4. The erosion of party autonomy in Book II is based on the assumption that rules of private law can be used in order to implement a great variety of aims, including in particular redistributive ones. Redistribution, however, is not a sensible goal in contract law.
5. Rules of private law aimed at non-discrimination are mostly ineffective. They lead to counterproductive results and, to a large extent, miss their primary purpose. The interests of minorities should instead be advanced by public support and protective measures which do not influence the process of price formation on markets.
6. Rights of withdrawal as a means to prevent inefficient contracts (ie contracts not conforming to preferences) are sensible only in clearly defined situations. Moreover, the protective effects of such rights is questionable. The DCFR rules on rights of withdrawal are not very well thought through. 7. A substantive fairness review of a contract should be conducted only with respect to not individually negotiated terms. There is no substantive reason for policing individually negotiated terms. However, such a check is envis -3  4  5  6  7  8  9  10  11  12  13  14  15  16  17  18  19  20  21  22  23  24  25  26  27  28  29  30  31  32  33  34  35  36  37  38  39  40  41  42  43 aged by the DCFR. Insofar as the question is whether a term was individually negotiated or not, it is irrelevant whether it was actually altered. The crucial point is the negotiation process of 'give and take'. The DCFR does not take this into account.
